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STATEMENT OF THE | SSUE

The issue in this case is whether Respondent condom ni um
associ ation properly assessed unit owners for combn expenses
based on their respective proportionate shares of such expenses
as set forth in the declaration of condom ni um

PRELI M NARY STATEMENT

On February 3, 2006, Petitioner Departnment of Business and
Prof essi onal Regul ation, Division of Florida Land Sal es,
Condom ni unms, and Mobile Hones, entered a Notice to Show Cause
di recting Respondent Eden I|sles Condom ni um Associ ation, Inc.,
to rebut the charge that it had assessed unit owners for common
expenses at rates different than those set forth in the
decl aration of condom nium in violation of Section 718.115(2),
Florida Statutes. Respondent, which disputed the allegations,
tinmely requested a formal hearing.

On Novenber 6, 2006, the case was referred to the Division
of Administrative Hearings ("DOAH'), where it was docketed as
Case No. 06-4481 and assigned to an adm nistrative | aw judge
("ALJ"). The ALJ soon consolidated this case with DOAH Case
Nos. 06-4482 and 06-4483, finding that the parties and counsel
were the sane in all three cases, which also presented simlar
I ssues.

The final hearing respecting the consolidated cases took

pl ace on February 1 and 2, 2007, as scheduled, with all parties



present. Petitioner called two witnesses, its enployees Patrick
Fl ynn and Boyd McAdans, and introduced three conposite exhibits,
whi ch were received in evidence. Respondent presented three

W tnesses: Louis Claps, a certified public accountant; Suzanna
Rockwel | , an enpl oyee of Respondent; and Jonat hon Marks, the
presi dent of Respondent's Board of Directors. In addition,
Respondent's Exhibits 1 through 7 were adm tted.

The two-volunme final hearing transcript was filed on
February 28, 2007, meking the Proposed Recommended Orders due on
March 30, 2007, pursuant to the schedul e established at the
conclusion of the final hearing. At the parties' joint request,
this deadline was | ater enlarged, to April 20, 2007
Thereafter, each party tinely filed a Proposed Recommended
Order, and these were carefully considered during the
preparation of this Recommended Order

Al t hough the consolidated cases share a common evidentiary
record, the undersigned has elected to i ssue a separate
Recommended Order for each one.

Unl ess otherw se indicated, citations to the Florida
Statutes refer to the 2006 Florida Statutes.

FI NDI NGS OF FACT

1. Respondent Eden Isles Condom nium Associ ation, Inc.
("Association") is the entity responsible for operating the

common el enents of the Eden |sles Condom ni um (" Condom ni unt).



As such, the Association is subject to the regulatory
jurisdiction of Petitioner Division of Florida Land Sal es,
Condom ni unms, and Mobil e Hones ("D vision").

2. The Condom ni um was created—and continues to be
governed by—a Decl arati on of Condom nium ("Decl aration"), which
has been anmended at | east once during the Condom niums
exi st ence.

3. The Condom ni um conpri ses seven identical buildings.
Each four-story building contains 52 units. Each unit is laid
out according to one of three different floor plans.

4. The Decl aration prescribes each unit's proportionate
share (expressed as a percentage, e.g. 2.16% 2.08% 1.64%
etc.) of the commpn expenses. These percentages are used to
cal cul ate the anmobunts assessed agai nst each respective unit to
coll ect the funds needed to pay conmon expenses. For reasons
not reveal ed at hearing, the Declaration—at least inits
original form—established a separate and uni que schedul e of
percentages for each building in the Condom nium wth the
result that simlarly situated owners (i.e. those whose units
had the sanme floor plan and conparabl e | ocations) did not
necessarily pay the sanme proportionate share of the common
expenses.

5. Not surprisingly, owners who were conpelled to

contribute nore toward the common expenses than their simlarly



si tuat ed nei ghbors were wont to conplain about the seem ng
unf ai rness of this.

6. Some time in 2004 the Association's governing Board of
Directors ("Board") was nmade aware of an anendnent to the
Decl aration, which, anong other things, had revised the appendi x
that specified each unit's proportionate share of the conmon
expenses. Due to an absence of evidence, the undersigned cannot
determ ne when this anendnent took effect, yet neither its
exi stence (a copy is in evidence) nor its authenticity is in
doubt. There is, further, no evidence explaining why the Board
had not previously been famliar with the amendnent, but—Ffor
what ever reason(s)—+t was not.

7. After deliberating over the nmeaning and inport of the
anmendnent, the Board voted, during an open neeting, to construe
t he anendnment as providing for the assessnent of commbn expenses
against all units in the Condom nium according to the
per cent ages assigned to the units located in "Building G" which
was the last of the buildings in the Condom niumto be
conpleted. In other words, the Board interpreted the anmendnent
as requiring that all simlarly situated unit owners be assessed
t he sane anobunt for comobn expenses, using only the nost recent
proportionate shares.

8. Consequently, starting in 2005, the Association

assessed unit owners for conmon expenses pursuant to the Board's



interpretation of the anendnent. While this course of action
evidently pl eased nost residents, soneone conplained to the

Di vi sion about the change. The Division investigated. Based on
its own understandi ng of the anmendnent, which differs fromthe
Board's, the Division determned that the Associati on was not
properly assessing the unit owners; accordingly, it demanded
that the Association remedy the situation.

9. Under pressure fromthe Division, which was threatening
to i npose penalties against the Association for nonconpliance
with the Division's directives, and for sone other reasons not
rel evant here, the Board eventually decided to "revert back" to
the original proportionate shares, beginning in 2006. The Board
continues to believe, however, that its interpretation of the
anmendnent (as requiring simlarly situated owners to be assessed
at the sane percentage) is correct.

CONCLUSI ONS OF LAW

10. DOAH has personal and subject matter jurisdiction in
this proceeding pursuant to Sections 120.569 and 120.57(1),
Fl orida Stat utes.

11. Upon finding reasonabl e cause to believe that a
vi ol ati on of the Condom nium Act or any rul e pronul gated
t hereunder has occurred, the Division is authorized to institute
an adm nistrative enforcenent proceedi ng through which various

coercive means of securing conpliance nmay be inposed, including



"a civil penalty [of up to $5,6000] against a devel oper or
association, or its assignee or agent "
§ 718.501(1)(d)4., Fla. Stat.

12. Because the inposition of a fine is (obviously)
punitive in nature and inplicates significant property rights,
the Division has the burden, in an enforcenent proceeding

brought for that purpose, of proving the alleged violation by

cl ear and convincing evidence. Departnent of Banking and

Fi nance, Div. of Securities and I nvestor Protection v. Gsborne

Stern & Co., 670 So. 2d 932, 935 (Fla. 1996).

13. Regarding the standard of proof, in Slonmowitz v.

Wl ker, 429 So. 2d 797, 800 (Fla. 4th DCA 1983), the Court of
Appeal , Fourth District, canvassed the cases to develop a

"wor kabl e definition of clear and convincing evi dence" and found
that of necessity such a definition would need to contain "both
qualitative and quantitative standards.” The court held that:

cl ear and convi ncing evi dence requires that
t he evidence nust be found to be credible;
the facts to which the witnesses testify
must be distinctly renmenbered; the testinony
nmust be precise and explicit and the

Wi t nesses must be lacking in confusion as to
the facts in issue. The evidence nust be of
such weight that it produces in the m nd of
the trier of fact a firmbelief or
conviction, wthout hesitancy, as to the
truth of the allegations sought to be

est abl i shed.



Id. The Florida Suprene Court |ater adopted the Fourth

District's description of the clear and convincing evi dence

standard of proof. Inquiry Concerning a Judge No. 93-62, 645

So. 2d 398, 404 (Fla. 1994). The First District Court of Appeal
al so has followed the Slonowitz test, adding the interpretive

comment that "[a]lthough this standard of proof may be net where
the evidence is in conflict, . . . it seens to preclude evidence

that is anbiguous."” Westinghouse Elec. Corp., Inc. v. Shuler

Bros., Inc., 590 So. 2d 986, 988 (Fla. 1st DCA 1991), rev.

deni ed, 599 So. 2d 1279 (Fla. 1992)(citation omtted).

14. In this case, the Division has alleged that the
Association failed, in 2005, to assess unit owners based on the
proportionate shares set forth in the Declaration, in violation
of Section 718.115(2), Florida Statutes, which provides:

Except as otherw se provided by this
chapter, funds for paynment of the conmon
expenses of a condom nium shall be collected
by assessnents against the units in that
condom niumin the proportions or

percent ages provided in that condom niumn s
declaration. In a residential condom nium

or m xed-use condom nium created after
January 1, 1996, each unit's share of the
common expenses of the condom ni um and
common surplus of the condom nium shall be
the sane as the unit's appurtenant ownership
interest in the conmon el enents.

15. To prevail, therefore, the Division nmust clearly prove
that the Association acted in contravention of the Decl aration

in collecting comon expenses in 2005. As found above, the



Associ ation cal cul ated the assessnents according to the Board's
interpretation of the pertinent amendnment, which neans that the

Associ ation conplied with the statute—unless, that is, the

Board's interpretation can be overturned by an adm nistrative
order. For its part, the Division contends that the anendnent
unanbi guously provides different schedul es of proportionate
shares for each building; thus, it asserts that the Association
violated the statute by following the Board' s all egedly
incorrect interpretation of the anendnent.

16. In this situation, the question of whether the
Associ ation violated Section 718.115(2) depends entirely on the
meani ng of the anmendnent to the Declaration, a |egal instrunent
about whose interpretation the parties disagree. This
inevitably leads to the questi on—whi ch the undersi gned asked
the parties at heari ng—whether the Division is authorized to
enforce its interpretation of the anmendnent though the
imposition of a nonetary penalty against the Association, which
| atter understands the amendnent to have a different neaning.
Unl ess this question is answered yes, the Division's case (which
seeks precisely to enforce the Division's interpretation of the
anmendnent) i s dooned.

17. Yet, if this question is to be answered in the
affirmative, it nust first be concluded that the D vision has

jurisdiction authoritatively to construe a |l egal instrunent (and



hence declare the rights of the parties thereto), even though
such docunment is neither a statue nor a rule with whose

adm ni stration the Division has been charged. |If the Division
were w thout such jurisdiction, then the undersigned would be
conpel l ed to conclude, of course, that the pending charge

agai nst the Association (which requires a finding that the
Associ ati on di sobeyed the anmendnent) has not been proved,
because the dispute over the anmendnent's neaning could not be
decisively resolved in the instant adm nistrative proceeding.‘:I
Bei ng thus potentially dispositive, this threshold matter
concerning the Division's authority to construe | egal
instrunments will be taken up straightaway.

18. The semi nal case on this point is Peck Plaza

Condom niumyv. Division of Fla. Land Sal es and Condos., 371 So.

2d 152 (Fla. 1st DCA 1979), which happened to be the "first case
to test the Division's enforcenent powers respecting
Chapter 718, Condomi niumAct." |d. at 153. There, the Division
had ordered certain owners individually to pay the cost of
electricity for operating a particular elevator, ruling that,
under the condom ni um decl arati on, such cost was not a common
expense to be borne by all owners collectively. 1d. at 153.
The aggri eved owners appeal ed, presenting for review a case in
whi ch the "whol e controversy,"” according to the court, was

"whet her the Division [had] the authority to render a valid

10



interpretation of the articles, bylaws or declaration and
determne the intent of the parties as to who shoul d bear the
cost of operating expenses for the . . . elevator[.]" [|d. at
154. The court's answer to this question was, enphatically,
absol utely not.

19. The court began its analysis by criticizing the
hearing officer, who (we are told) had settled the question of
the Division's jurisdiction "to his own satisfaction"” based on
the "interesting conclusion” that the Division was authorized to
enforce its interpretation of the anbi guous docunents because
the substantially affected parties had not contested the
Division's authority to do so. Id. Followng that, the court
delivered a short civics | esson:

It is still the law of the State of Florida
t hat governnent derives its power by consent
of the governed. Under our state system of
government the consent of the people is

either granted or not granted by their
| egi sl ati ve body.

20. Turning finally to the nmerits, the court wote:

We find no provision in the condom nium | aw
that would grant to the respondent Division
the authority to interpret and then to
enforce its interpretation of the provisions
of a condom nium contract that is admttedly
anbi guous. Jurisdiction to interpret such
contracts is, under our system vested
solely in the judiciary. It is to the
judiciary that the citizenry turns when

11



their rights under a docunent are uncl ear
and they desire an interpretation thereof.

|d. at 153-54 (enphasis added). Lest anyone m ss the court's
poi nt about whi ch branch of governnent is boss when it conmes to
construing private pacts, the court added the follow ng
rhetorical exclamation point to its opinion, taking a parting
shot at the D vision:

Such authority [to interpret and enforce the

conflicting and anbi guous provisions of a

declaration relating to a condom ni un] may

not be brought into existence by agency

anbition, insinuation or bureaucratic

osNnDSi S.
|d. 154. 0

21. A case sonewhat simlar to Peck arrived in the Fourth

District Court of Appeal about five years later. Styled Point

Managenent, Inc. v. Departnent of Bus. Regul ation, 449 So. 2d

306 (Fla. 4th DCA 1984), this case arose froma final order of
the Division directing a condom ni um associ ation to stop
collecting greens fees fromthe golfers who used the
condom nium's two golf courses and to start assessing unit
owners their proportionate shares of the costs associated with
t he courses, which the Division had found to be "comon
expenses" under the condom ni um docunments. 1d. at 306.

22. Relying on Peck, the appellant urged that the D vision
was W thout authority to enforce its interpretation of the

condom ni um docunents, which included, anong other instrunents,

12



a settlenent agreenent that had been reached a few years earlier
in conpromi se of "conplex litigation" conprising three separate
lawsuits in the circuit court. |d. at 307. The court agreed
that the Division had gone too far, explaining:

The Division construed and interpreted al

of these docunents in reaching its
conclusion in the present adm nistrative
proceedi ng, and in doing so exceeded its
jurisdiction as announced in [Peck]. The
rati onal e of the Peck case is that courts
rat her than adm ni strative bodi es construe
contracts. A settlenment agreenent between
parties to litigation is in fact a contract.

I d. (enphasis added). The court believed that the case before
it was "even stronger than the Peck situation" because of the
contractual settlenment. 1d. Finding that "anbiguities existed
[in the docunents] as to the issues in [dispute],"” the court
vacated the Division's final order. 1d.

23. Wiile the jurisdictional issue m ght have seened

fairly settled after Point Managenent, such was not the case.

Rat her, having once staked a claimto exclusive judicial
authority over matters involving contract interpretation, the
Fourth District would | ater cede sone of this jurisdictional

turf to the Division, in RIS Inv. Goup v. Departnent of Bus.

and Professional Regul ation, 695 So. 2d 357 (Fla. 4th DCA 1997).

The issue in RIS was whether the devel oper of a condom ni um was
required, pursuant to the declaration of condom nium to pay

assessnments on "raw land,” which termbroadly referred to

13



devel oper-owned units at any stage of construction before the
i ssuance of a certificate of occupancy. The Division had
construed the declaration as requiring the devel oper (RIS) to
pay assessnments on raw |l and and ordered RIS to remt paynents
purportedly due for the preceding eight years. 1d. 357-58.

24. The court devoted the bulk of its opinion to analyzing
the pertinent provisions of the declaration, which, the court
ultimately found, "could have been nore precise" but
neverthel ess did not "appear” to have "ever neant” to make the
devel oper liable for assessnents on raw land. Id. at 359. The
court therefore reversed the Division's order. Then the court
added:

We woul d point out, however, that our
decision to reverse is not based on RIS's
claimthat the [Di vision] did not have
jurisdiction to resolve this issue because
it involves the interpretation of a
contract, which is a judicial function. W

believe the [Division] was acting within its
authority to enforce the Condom ni um Act.

25. Although the court nust have been famliar wth Peck

and Point Managenent, it nade no attenpt to distinguish these

seem ngly contrary cases or otherwise to explain the | ega
reasoni ng and rationale behind its summary disposition of the
jurisdictional issue. This is unfortunate, because the point is

not self-evident that the Division is enpowered to

14



authoritatively construe instrunments—especially in |ight of

Peck and Poi nt Managenment —and hence it would be hel pful to know

what was behind the court's conclusion in this regard.Il
26. Interestingly, a couple of years later, the Fourth

District redi scovered Peck, which it followed in Gippe v.

Florida Dep't of Bus. and Prof'l Regul ation, 729 So. 2d 459

(Fla. 4th DCA 1999). In Gippe, the court affirmed the
Division's denial of a petition requesting interpretation of
certain language in a declaration of condom nium "The Division
correctly found it |lacked authority to interpret anbi guous

provi sions of a condom niumcontract,"” said the court, citing
Peck—and naking no nention of RIS, 1d. at 459.

27. The undersigned concl udes that Peck and Poi nt

Managenent, on the one hand, and RIS, on the other, are
irreconcilable wwth regard to the jurisdictional issue at hand.

It is further concluded that Peck and Poi nt Managenent were

better reasoned and correctly state the applicable |aw. The
courts in those cases, unlike the RIS court, adhered to the
axiomthat the only subjects which "an agency nmay hear and
determne [are those] within the franework of the powers

conferred upon the agency."” Vincent J. Fasano, Inc. v. School

Bd. of Pal m Beach, County, Fla., 436 So. 2d 201, 202-03 (Fl a.

4t h DCA 1983) (breach of contract clains are ordinarily matters

for judicial rather than adm nistrative or quasi-judici al

15



consideration); cf. Fleischman v. Departnent of Professional

Regul ati on, 441 So. 2d 1121, 1122-23 (Fla. 3d DCA 1983) ("It is
well -settled . . . that, absent clear |egislative authorization
to the contrary, violations of nmere contractual rights are
concerns only of the courts, and may not be enforced by
di sciplinary action undertaken by a regul atory agency . . . .").lZI
28. The undersigned's conclusions that Peck and Poi nt

Managenent constitute good | aw, are applicable, and should be
foll owed are reinforced by the observation that, in the instant
case, the Division's putatively authoritative interpretation of
t he amendnent is indistinguishable, inits effect, froma
decl aratory judgm&*nt.'zzI Broadly speaking, declaratory relief is
avai lable "to settle and to afford relief frominsecurity and
uncertainty with respect to rights, status, and other equitable
or legal relations . . . ." § 86.101, Fla. Stat. Anong ot her
pur poses, declaratory relief is appropriately sought when the
meani ng of a legal instrunent, such as a declaration of
condom nium is in dispute:

Any person claimng to be interested or who

may be in doubt about his or her rights

under a deed, will, contract, or other

article, menorandum or instrunment in

witing or whose rights, status, or other

equitable or legal relations are affected by

a statute, or any regulation nade under

statutory authority, or by nunicipal

ordi nance, contract, deed, wll, franchise,

or other article, menorandum or instrunent
in witing may have determ ned any question

16



of construction or validity arising under

such statute, regulation, rmunicipal

ordi nance, contract, deed, will, franchi se,

or other article, menorandum or instrunent

in witing, or any part thereof, and obtain

a declaration of rights, status, or other

equitable or legal relations thereunder.
8§ 86.021, Fla. Stat. Jurisdiction to render declaratory
judgnments is vested exclusively in the courts. § 86.011, Fla.
St at .

29. \Were, as here, there exists between interested

parties a bona fide, present dispute about the rights, powers,
or privileges obtaining under an instrunent in witing, an

action for declaratory judgnent is maintainable. See, e.g.,

Lanmbert v. Justus, 335 So. 2d 818, 821 (Fla. 1976) (quoting My

v. Holley, 59 So. 2d 636 (Fla. 1952)). Mbdreover, to state a
claimfor declaratory relief, it need not be alleged that the

instrunment at issue is anbiguous. See, e.g., American Equity

Ins. Co. v. Van G nhoven, 788 So. 2d 388, 392 (Fla. 5th DCA

2001) ("Because we hold that the policy exclusions are clear and
unanbi guous, [the insurer] should have prevailed inits
declaratory judgnent action."). Rather, if the instrunent were
determ ned to be clear and unanbi guous, then that ruling,
together with the exposition of the witing' s clear neaning,
woul d conprise the nerits of the decl arat i on. K& Id.

30. Anmong the enunerated powers of the Division is the

authority to "bring an action in circuit court on behalf of a

17



class of unit owners, |essees, or purchasers for declaratory

relief, injunctive relief, or restitution.”™ § 718.501(1)(d)3.,
Fla. Stat. (enphasis added). Thus, before initiating the

i nstant proceeding, the D vision could have—and shoul d have

brought an action for declaratory relief on behalf of the
mal contents who opposed the Board's interpretation of the
anmendnent. By skipping that step and relying on its own

unwar ranted, unenforceable interpretation of the anmendnent as a

predi cate for vindicating Section 718.115(2), the Division has
presented a fatally defective case.

31. The bottomline, then, is as follows. The Division
has the authority to prosecute the instant enforcenment
proceedi ng agai nst the Association. |In other words, this case
is within the Division's (and DOAH s) jurisdiction. The
Di vi sion, however, has failed to carry its burden of proving
that the Association acted in contravention of the Condom nium s
Decl arati on, as anended, because there exists a bona fide
controversy over the neaning of the applicable instrunment, which
di spute the Division is wthout jurisdiction to resolve. Absent
a judicial determnation of the "proportions or percentages
provided in [the] condom nium s declaration,” as anmended, it
cannot be concluded, in this adm nistrative proceeding, that the
Associ ation violated Section 718.115(2), Florida Statutes, in

the year 2005, when it assessed unit owners for conmmobn expenses

18



in accordance with the Board's interpretation of the pertinent
anmendnent .

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOMVENDED that the Division enter a final order
rescinding the Notice to Show Cause and exonerating the
Associ ation of the charge of failing to assess for common
expenses in the appropriate percentages as set forth in the
Decl arati on, as anmended.

DONE AND ENTERED this 11th day of My, 2007, in

Tal | ahassee, Leon County, Florida.

JOHN G VAN LANI NGHAM

Adm ni strative Law Judge

Di vision of Admi nistrative Hearings
Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the derk of the

Di vision of Adm nistrative Hearings
this 11th day of My, 2007.
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ENDNOTES

'/ 1If the Division lacks jurisdiction to declare the neaning of
t he amendnment, so too does DOAH, whose role in a case such as
this is to make a recomendation to the referring agency
regardi ng the appropriate disposition of the dispute. Plainly,
DOAH cannot properly recommend that the Division exercise
authority that the Division does not possess.

'/ The court did not say whether the appell ants—who had
conceded the Division's jurisdiction at the trial |evel —aised
the jurisdictional issue on appeal.

'/ The court's tone hints at a certain di spl easure over what
it apparently perceived as a flagrant usurpation of judicial
authority.

'Y/ While one can only speculate, it is possible that the RIS
court believed Peck and Poi nt Managenent were inapposite because
t he docunents at issue in those cases were determ ned to be
anmbi guous, whereas in RS the docunment was (perhaps) found
unanbi guous. (The court never explicitly ruled, one way or the
other, on the question of anbiguity, but it found the rel evant

| anguage to be, despite a | ack of precision, susceptible of
application without resort to principles of interpretation,
which is consistent with a conclusion of unanmbiguity. On the
ot her hand, the Division had studied the sane "cl ear and

unanbi guous” docunent and reached a nuch different concl usion
about its neaning.) This would not have been a neani ngful or
per suasi ve di stinction, however, for reasons that will be

di scussed | ater.

Y/ The undersigned is mndful that at stake here is nore than an
all eged violation of "nmere" contractual rights. This is because
Section 718.115(2), Florida Statutes, requires that assessnents
for comon expenses be nade in accordance with the proportions
set forth in the declaration. Thus, if an association makes
assessnments in percentages other than the ones provided in the
declaration, it not only violates the "nmere" contractual rights
of unit owners (arising under the declaration), but also a
statutory duty. However, the contractual rights nust be fixed
before a violation of the statutory duty can be found to exist,
and determ ning contractual rights, where such are in doubt, is
a concern only of the courts. |Indeed, where, as in this case,
the party charged wwth a violation of 8§ 718.115(2) does not
dispute its duty to conply therewith but only opposes the
Division's interpretation of the condom nium s decl arati on,
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there is really no need to "enforce" the statute, which is the
nom nal purpose of the regulatory proceeding; in such event,
rather, all that the D vision wuld enforce, as a practica
matter, are the "nmere" contractual rights of the dissenting
owner s.

'/ The procedure that the Division followed in arriving at the
interpretation, however, differed markedly froma declaratory

j udgnment action. For one thing, the Association was not given
an opportunity to be heard on the question of interpretation, as
such, apart fromthe instant regul atory enforcenent proceeding,
which rests on the Division's interpretation of the operative
docunent. And even if the Association had been afforded a
hearing specifically to contest the question of interpretation,
no jury trial would have been avail abl e under any circunstances,
as it mght be in a declaratory judgnment action. See § 86.071,
Fla. Stat. Wth such considerations in view, it is worth noting
that if, contrary to the undersigned' s conclusion herein, the

Di vi si on possesses the authority to decisively interpret an

i nstrunment such as the anmendnent, then all persons having rights
and interests arising under the instrunent should be given a
clear point of entry to challenge the Division's interpretation
thereof qua interpretation before the initiation of an

adm ni strative proceeding to enforce such interpretation. That
way, judicial review of the agency's interpretation can be had
ahead of the inposition of sanctions for failure to conply with
the agency's interpretation of the operative instrunent.

'/ Thus, even if, in RS, the only reasonabl e understandi ng of
t he subj ect docunment was that which the appellate court
articulated, declaratory relief in a court of |aw would have
been no less available to the parties there as to those in Peck
and Poi nt Managenent. For that reason, RIS cannot effectively
be di stingui shed from Peck and Poi nt Managenent on the ground
that the docunent at issue in RS, unlike those under
consideration in the other cases, was clear and unanbi guous.

COPI ES FURNI SHED

David J. Tarbert, Esquire
Departnent of Business and

Pr of essi onal Regul ati on
1940 North Monroe Street, Suite 42
Tal | ahassee, Florida 32399-2202
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Ned Luczynski, General Counsel
Depart ment of Business and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-2202

Leonardo G Renaud, Esquire
Leonardo G Renaud, P. A
8105 Nort hwest 155 Street

M am Lakes, Florida 33016

M chael Cochran, Division Director
Departnent of Business and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.
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